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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
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MAURICE CLARETT, :

Plaintiff, : OPINION AND ORDER

- against - : 03 Civ. 7441 (SAS)

NATIONAL FOOTBALL LEAGUE, :

Defendant. :
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -x
SHIRA A. SCHEINDLIN, U.S.D.J.:

The National Football League (“NFL”) is seeking a stay of the

Court’s Opinion and Order dated February 5, 2004, granting summary judgment to

Maurice Clarett.1

Absent special circumstances not present here, “[a]pplication for a

stay of the judgment or order of a district court pending appeal . . . must ordinarily

be made in the first instance in the district court.”2  “A party seeking a stay of a

lower court’s order bears a difficult burden.”3  In this Circuit, four criteria are
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relevant in determining whether to issue a stay pending appeal:

(1) whether the movant will suffer irreparable injury absent a
stay, (2) whether a party [opposing the stay] will suffer
substantial injury if a stay is issued, (3) whether the movant has
demonstrated a substantial possibility, although less than a
likelihood, of success on appeal, and (4) the public interests that
may be affected.4

Because the NFL has failed to meet its burden, no stay may issue.

As to the first two factors, there is little doubt that a stay would result

in substantial injury to Clarett while, absent a stay, the NFL would suffer some

harm, but not irreparable harm.  Because the NFL’s draft is scheduled to take place

in April 2004 and will likely occur before the Court of Appeals has an opportunity

to rule in this case, the issuance of a stay will largely determine the rights of the

parties.  

If a stay issues, Clarett will be precluded from entering the 2004 draft

and may lose a year of playing time in the NFL — itself a “very detrimental”

injury.5  Even if Clarett is permitted to play college football next year, the

possibility of an injury could preclude him from ever playing professional football,



6 Memorandum in Support of the National Football League’s Motion
for Stay Pending Appeal at 3.  

3

a serious threat not easily remedied by monetary damages.  The hardship that a

stay would impose on Clarett, therefore, is irremediable — a graver harm than the

“substantial injury” that the Second Circuit’s test requires — a consideration that

weighs strongly against the issuance of a stay.

At the same time, there can be no denying that in the absence of a

stay, the NFL will also suffer harm.  Teams will make personnel decisions —

including trades, releasing old players and drafting new players — in accordance

with the February 5 Order.  If that Order is subsequently reversed on appeal, at

worst, the NFL will be forced to tolerate the handful of younger players who are

selected in the 2004 draft.  What would amount to a one year suspension of the

League’s eligibility rule scarcely imposes any great hardship on the NFL or its

teams.  Given the immanence of the combines and draft, it seems unlikely that

many younger players will declare so late in the game.

Many of the other harms posited by the NFL are illusory.  For

example, the League complains that “[a]s a result of the Court’s Order, 32 NFL

clubs will each be forced to evaluate, assess, work out and interview a large

number of prospective NFL players who had previously been deemed ineligible.”6 
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But the teams would only have to work out the few players who actually declare

for the 2004 draft — players who are likely already well-known to pro scouts —

not thousands of college underclassmen.  The League also cites the potential harm

to players who declare but are not drafted and thereby forfeit their college

eligibility.  First, this argument does not demonstrate irreparable harm to the NFL. 

And second, it simply is not true.  As the NFL itself points out, NCAA rules

permit a player who declares for the draft but is not selected to retain his eligibility

under certain conditions.7

The next factor — the existence of a substantial possibility of success

on appeal — also tips against issuing a stay.  Contrary to the NFL’s argument,

most of the rules governing this case were established decades ago; none of the

essential holdings in the February 5 Order were based on novel legal theories.8 

Indeed, the legal framework for that decision was laid in a long line of Supreme
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Court precedent including Brown v. Pro Football, Inc.,9 Atlantic Richfield Co. v.

USA Petroleum Co.,10 and NCAA v. Board of Regents.11

That the legal rules applicable to this case are relatively well-settled is

especially important in light of the irreparable harm to Clarett.  Where the party

opposing a stay will suffer irreparable harm, the movant must make a particularly

strong showing of its likely success on appeal.12  In short, the substantial

possibility of success on appeal is only one of four factors which must be

“weigh[ed]” against each other; no single factor is determinative.13

The public interest also favors denying the stay.  Although some non-
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parties might be injured in the absence of a stay if the ruling is eventually reversed

on appeal, the overarching public interest lies in the fair and efficient operation of

the marketplace and, in this case, open competition in the NFL.14  The NFL’s

concern that younger players will overtrain or resort to steroid use — while

perhaps a valid worry if my ruling is upheld — makes no sense in the context of a

stay.  The NFL has set a deadline of March 1, 2004, for previously ineligible

players to declare for the draft.  The deadline for players who wish to participate in

the scouting combines is February 15.  It is extremely unlikely that younger

players will overtrain or turn to steroid use in the period between now and the end

of the month.  In short, the real effects of the February 5 Order will not be felt

until the 2005 draft; by then, it is likely that the Court of Appeals will have ruled.

Finally, I note that in the Spencer Haywood case, the Supreme Court

denied a stay in a case similar to this one.15  There, the district court had granted a

preliminary injunction invalidating the National Basketball Association’s

eligibility rule, as it applied to Haywood, that barred players not four years
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removed from high school.  Pending appeal, the Court of Appeals for the Ninth

Circuit issued a stay of the district court’s order.  But the Supreme Court reversed

the stay and reinstated the district court’s order, noting that in Justice Douglas’s

view, the “group boycott issue in professional sports is a significant one.”16 

Although Haywood was decided in 1971, no case squarely presenting a group

boycott rooted in an age-based eligibility rule has since reached the Supreme

Court.  The issue in this case, therefore, is no less significant than the issue in

Haywood.  And as Justice Douglas concluded, the potential injury to Haywood

was greater than the potential injury to the NBA.17

Accordingly, a weighing of the relevant factors and case law plainly

counsels against the issuance of a stay.  In my February 5 Order, I held that, as a

matter of law, Clarett is eligible to participate in the 2004 draft.  It would be

perverse indeed to stay that order pending appeal.  If a stay is granted, Clarett will

miss the 2004 draft.  He will not be eligible to play in the NFL until the 2005 draft,

when he would have been eligible under the current Rule.  If the stay is granted,

Clarett will have effectively lost his lawsuit.  Moreover, his appeal — insofar as it

concerns Clarett — will be moot.  The motion for a stay pending appeal is
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therefore denied.

SO ORDERED:

_________________________
Shira A. Scheindlin
United States District Judge

Dated: New York, New York
February 11, 2004
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